
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA,   :

Plaintiff,   :

v.   : Civil No. 03-CV-4254 (SD)
  :             

PHILADELPHIA YEARLY MEETING OF 
THE RELIGIOUS SOCIETY OF FRIENDS, :

 Defendant.    :  

DEFENDANT YEARLY MEETING'S MEMORANDUM OF LAW
IN SUPPORT OF CROSS-MOTION FOR SUMMARY JUDGMENT
____ AND IN OPPOSITION TO PLAINTIFF'S MOTION ____

The defendant, Philadelphia Yearly Meeting of the Religious

Society of Friends ("the Yearly Meeting" or "PYM"), has moved

for summary judgment pursuant to Fed.R.Civ.P. 56(b) and 56(c),

and opposes the summary judgment motion filed on behalf of the

plaintiff United States.  For the following reasons, arising out

of the undisputed fact that the Yearly Meeting acted at all

times in reliance on its core religious scruples, this Court

should deny the government's claims for levy enforcement and for

an additional substantial penalty.

The defendant Yearly Meeting is the coordinating Quaker

body in the Philadelphia and greater Delaware Valley area.  It

is similar to a synod or archdiocese in certain other, larger

religious denominations.  The United States brought this civil

action to enforce an Internal Revenue Service levy served upon

the Yearly Meeting in a third-party capacity.  The IRS is

attempting to collect income taxes owing from a PYM employee who
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has refused to pay those taxes on the basis of her Quaker reli-

gious beliefs.  The plaintiff claims an additional 50% penalty

on the asserted basis that the Yearly Meeting's inability, on

grounds of religious principle, to comply with the levies --

fully explained to the IRS at the time -- constitutes a

"fail[ure] or refus[al]" of the levy "without reasonable cause"

within the meaning of 26 U.S.C. (hereinafter referred to as

"Internal Revenue Code" or "IRC") § 6332(c)(2).  Under the

Religous Freedom Restoration Act, the levy is unenforceable on

these facts.  And in any event, no penalty should be awarded. 

A.  The Uncontested Material Facts

The facts material to this case have largely been stipu-

lated.  Many of them are restated in the plaintiff's summary

judgment motion, and PYM will not rescribe most of them here. 1

In addition to the 31-paragraph Stipulation, the parties have

stipulated to the authenticity of nine exhibits.  In support of

its summary judgment motion, the Yearly Meeting has submitted

three additional Declarations, one of which (Exh. D10) itself

has two attached exhibits.  Exh. D10-D12.  In addition to the

dry facts recited by the United States, the uncontradicted

record thus shows:

_____________________

1 There is one discrepancy between the Stipulation and the
plaintiff's "Statement of Undisputed Facts," apparently
resulting from a typographical error in the plantiff's Memo-
randum.  The date of the letter telling PYM to resume with-
holding from Ms. Adams' salary, and to do so at the rate appli-
cable to a married person with no dependents (Stip. ¶26 & Stip.
Exh. 9), is April 20, 1989, not April 29, as misstated in the
plaintiff's memorandum, at pp. 5 and 15.
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The Yearly Meeting, defendant in this action, is a church

body, established in Burlington, New Jersey, in 1681.  Now more

than 320 years old, it is presently headquartered in Philadel-

phia.  The Yearly Meeting's more than 100 constituent Monthly

Meetings total approximately 12,000 members.  PYM was reorgan-

ized as a Pennsylvania non-stock, nonprofit corporation in June

2002.  It is governed between its annual, formal, general

sessions by the consensual decisions of its Interim Meeting, a

monthly gathering of some 100 to 200 representative Friends

(Quakers) for worship and business.  PYM has approximately 40

employees, one of whom is Priscilla Lippincott Adams.  Stip. ¶3.

As discussed in the Declaration of Quaker historian, Prof.

Emma Lapsansky-Werner, a professor at Haverford College, the

Religious Society of Friends itself is more than 350 years old.

The Peace Testimony, a central tenet of Quakerism, comprises a

dual obligation both to oppose war and to develop techniques to

learn about and promote peace.  The Society of Friends operates

on the premise that peace is more than the absence of war; peace

is a way of life that promotes justice and human dignity, and

hence "takes away the occasion for all war," to use an expres-

sion originating with the earliest Friends.  Exh. D10, ¶5.

As Professor Lapsansky-Werner states, the Society of

Friends has neither a central governing body nor any dogma or

creed to which all members are required to subscribe.  Guide-

lines for belief and behavior are outlined in books of "Disci-

pline" or "Faith and Practice" published every few decades by

each of the more than 100 regional Yearly Meetings of Friends
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around the world.  Consistent with Friends' ideas of "continuing

revelation," i.e., that there is a Divine Presence alive in the

world today, through which human beings can receive "updated"

understanding of Divine Truth, many portions of Faith and

Practice guides are changed as new editions respond to social

change.  Nevertheless, the Peace Testimony of George Fox, one of

the Society's founders and the leader of seventeenth-century

English Friends, has been consistently reprinted in successive

local editions of "Faith and Practice," since 1660.  This makes

the Society of Friends (Quakers) one of the oldest "peace

churches," sharing that status with Mennonites and the Church of

the Brethren.  Exh. D10, ¶¶ 6-7.

In one of the most famous of Quaker manifestos, Fox wrote:

We utterly deny all outward wars and strife, and
fightings with outward weapons, for any end, or under
any pretense whatsoever; this is our testimony to the
whole world.  The Spirit of Christ, by which we are
guided, is not changeable, so as once to command us
from a thing as evil, [ i.e. , "thou shalt not kill"]
and again to move unto it; ... the spirit of Christ,
which leads us to all truth, will never move us to
fight and war against any man with outward weapon,
neither for the Kingdom of Christ nor for the
kingdoms of the world ....  Therefore, we cannot
learn war any more.

Declaration "Against All Plotters and Fighters in the World,"

addressed to Charles II by George Fox, Richard Hubberthorne and

ten other Friends (Jan. 21, 1661) (quoted in PYM Faith and

Practice 76-77 (1997 rev.)).  Exh. D10, ¶7; Exh. D11, ¶5.  PYM's

current Faith and Practice also provides: 

Be faithful in maintaining our testimony against all
war as contrary to the spirit and teaching of Christ.
... Friends are advised to live in the virtue of that
life and power that takes away the occasion of all
wars.
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Id. 85.  Exh. D10, ¶7; see also  Exh. D11, ¶¶ 6-7.

Quaker objection to practices that "occasion war" has had

broad meaning, according to Professor Lapsansky-Werner.  In the

mid-eighteenth century, Friends in many parts of Pennsylvania,

New Jersey, and North Carolina began protesting slavery, partly

on the grounds that people could not be held in bondage without

violence or the threat of violence.  By the mid-nineteenth

century, whole meetings participated in this protest, purchasing

slaves in order to free them, or removing their entire commun-

ities from North Carolina to Indiana, Ohio, and Illinois in

order to bear witness to their position.  Several meetings,

following the convictions of members who were thus led, estab-

lished groups such as "Progressive Friends" or "Anti-Slavery

Friends" to demonstrate their corporate witness on this subject.

See Thomas Hamm, Transformation of American Quakerism (1988); H.

Larry Ingle, Quakers in Conflict (1998).  Exh. D10, ¶20.

Professor Lapsansky-Werner reports that the Friends Council

on National Legislation ("FCNL"), established in 1943, was the

first religious lobby in Washington.  Its purpose was to focus

on international peace and non-violent ways to accomplish this

end.  Nevertheless, Lapsansky-Werner notes that politically,

Quakers have often been conservative in fundamental values,

holding strongly to the support of constituted authority and

obeying civil laws.  At the same time, where those laws have

violated deeply-held beliefs of conscience, Quakers have often

stood outside those particular laws, while holding fast to laws
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which did not  violate conscience.  In other words, the Quaker

tradition has been one of steadfast moral conviction; it has

never been one of anarchism.  Exh. D10, ¶¶ 8, 19.

Hence, it is not surprising that, in a letter to the Phila-

delphia Yearly Meeting of the Society of Friends, President-

elect George Washington wrote: 

Government being, among other purposes, instituted to
protect the Persons and Consciences of men from
oppression, it certainly is the duty of Rulers, not
only to abstain from it themselves, but according to
their stations to prevent it in others. ...

Your principles and conduct are well-known to me ....

I assure you very explicitly that in my opinion the
Conscientious scruples of all men should be treated
with great delicacy & tenderness and it is my wish
and desire that the Laws may always be as extensively
accommodated to them, as a due regard to the Protec-
tion and essential Interests of the Nation may
Justify, and permit.

In her capacity as Curator of the Quaker Collection in the

Haverford College Library, Professor Lapsansky-Werner is the

custodian of the original of this letter, which she dates to

1790.  Exh. D10, ¶8 & Exh. D10B.  (Dissenting in City of Boerne

v. Flores , 521 U.S. 507, 562 (1997), Justice O'Connor quotes the

same letter from a secondary source, giving it a date of October

1789.)  Both Professor Lapsansky-Werner and Justice O'Connor

describe at length the history of accommodation to Quaker reli-

gious scruples dated back to the American Colonial and

Revolutionary War eras.  Exh. D10, ¶¶ 10-13.

Of particular interest here, Professor Lapsansky-Werner

notes that even Quaker objection to paying money to the govern-

ment, when those funds were to be used for purposes in conflict
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with conscience, have historically been accommodated by the

United States government -- even in times of war, when the

threat to national interests was at its height.  During the

Civil War, she points out, Congress specifically accommodated

Quaker conscientious objections to the payment of "war taxes" by

providing that the commutation fee to be paid for exemption from

military service was to be applied solely to humanitarian

purposes.  See Peter Brock, The Quaker Peace Testimony: 1660 to

1914, at 169-70 (Sessions Book Trust, York, England 1990).  The

Act provided that conscientious objectors who chose to perform

neither combatant nor noncombatant military service "shall pay

the sum of three hundred dollars ... to be applied to the

benefit of the sick and wounded soldiers."  Act of Feb. 24,

1864, § 17, 38th Cong., 1st Sess., ch. XIII, 13 Stat. 6, 9

(emphasis added).  Similarly, during World War II, the Treasury

Department, by administrative action, established a program to

recognize Civilian Public Service Bonds in place of War Bonds.

Exh. D10, ¶¶ 14-15.

Professor Lapsansky-Werner also relates that Quakers

believe in a single standard of truth and, therefore, decline on

religious grounds to swear oaths.  See, e.g., PYM, Faith and

Practice 67 (1997 rev.).  This religious position also has long

been accommodated by law and practice.  Such provisions were

included in the Constitution itself, U.S. Const., Art. I, § 3,

cl. 6; Art. II, § 1, cl. 3; Art. VI, cl. 3, and continue to

appear in current federal and state laws.  See, e.g., 28 U.S.C.

§ 1746; Fed.R.Evid. 603; Fed.R.Civ.P. 43(d).  Exh. D10, ¶ 18.
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One fundamental belief of the Society of Friends is that

God gives to every human being a measure of the Divine Spirit or

"Light" (John 1:9), through which divine guidance is inwardly

transmitted and received, and the conscience enlightened.

Quakers believe that by virtue of this "Inner Light" every human

being has direct access to inspiration and guidance for living

in accordance with God’s will.  Exh. D11, ¶2.  Because of this

emphasis on the central role of the individual conscience in

religious life, Quakers have developed a theologically based

respect for deeply held beliefs of members, even when those

views are not shared by all or even a majority of Friends.  Exh.

D11, ¶3; Exh. D12, ¶10.  Professor Lapsansky-Werner notes that

in her capacity as a member of a committee which helds fund

travel grants for individuals’ Quaker projects, she has often

seen letters from Monthly Meetings which commend the witness of

the applicant, even though the full Meeting is not in unity with

the particular action planned.  Once its authenticity has been

confirmed through a "clearness process," the Monthly Meeting

often "supports" a member’s witness in which the entire body

does not participate.  Exh. D10, ¶ 20.

From his dual perspectives as an administrator and a

seminary-trained theologian, PYM’s General Secretary, Thomas H.

Jeavons, Ph.D., confirms in his Declaration Professor Lapsansky-

Werner observations.  He explains:

3.  Friends believe that the human conscience is a
vehicle for the discernment and manifestation of the
Light of God.  So, conscience has a particularly
sacred quality for Friends.  Obedience to religiously
inspired conscience, therefore, is fundamental to the
practice of the faith of a Friend.  To disobey the
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dictates of one’s conscience is equivalent for a
Quaker, to disobeying God.

4.  For Friends, the immediate guidance of the
Spirit, corroborated by scripture and tested by the
community of faith, has priority over all other
claims, even those of the State.  The Yearly
Meeting’s current book of Faith and Practice, its
guidebook to faith and order in the religious
community, states:

From the earliest days Friends have counseled
obedience to the state except when the law or
ruling involved has appeared to be contrary to
divine leading.  The state has no claim to moral
infallibility.  

If the state’s command appears to be contrary to
divine leading, Friends take prayerful counsel
before responding.  This usually involves testing
one’s proposed action by the judgment of the
Meeting.  When the decision is to refuse obedience
to a law or order of the state, in accordance with
the dictates of conscience, it is usual for
Friends to make clear the grounds of their action. 

If the decision involves incurring legal penal-
ties, Friends generally have suffered willingly
and fearlessly for the sake of their convictions. 

(Faith &  Practice, p. 79 (emphasis added).

Exh. D11, ¶¶ 3-4.

General Secretary Jeavons cites formal positions of PYM and

its early leader, the founder of Pennsylvania, William Penn, on

paying taxes toward warmaking activities dating from 1711, 1776,

1780, and 1825.  Exh. D11, ¶¶ 8-12.  However, as he also

relates, Friends have not found unity regarding the non-payment

of taxes for a mixture of military and non-military purposes

(such as the federal income tax).  Most Friends do pay such

taxes, demonstrating their concern for the common good and

support for those facets of government -- like the provision of

infrastructure and social services -- which advance the common

good.  Nevertheless, the Yearly Meeting has consistently
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supported refusal to pay the military portion of such taxes as a

proper individual expression of the peace testimony.  Exh. D11,

¶ 13.  As Secretary Jeavons continues:

some Friends refuse to pay any portion of their
federal income taxes on the grounds that all tax
payments go into the general fund and thus to
substantial support of the military.  The Yearly
Meeting as a community of faith recognizes that such
a position, when tested by prayer and the discernment
of the community, may be an appropriate witness to
the historic peace testimony for the individual
involved.  

However, the Yearly Meeting as an organization that
employs staff has taken a more circumscribed
position.  This position is one in which all its
members can stand in unity, and demonstrates Friends’
concerns to be good citizens of the state as well as
citizens of the kingdom of God.  So the Yearly
Meeting’s current policies support employees adminis-
tratively only in a refusal to pay that portion of
these mixed-use taxes that can be ascribed to
military costs.

Exh. D11, ¶¶ 14-15.  Secretary Jeavons clearly articulates the

burden and painful conflict with Quaker religious practice

created by the levy at issue in this lawsuit: 

Now we Friends in Philadelphia Yearly Meeting find
ourselves placed in a position where we are told our
church structure should be responsible for actually
collecting from a member employee those dollars she
refuses to pay for support of the military, in accor-
dance with a testimony of faith we have upheld for
more than 300 years, and for the theological and
moral reasons that are integral to our faith ....
Further, we find ourselves described as "unreason-
able" for refusing to do so, for refusing to abandon
our deeply-rooted, long-standing, well-attested reli-
gious principles.  We find this command and this
claim of our own government to be morally unaccep-
table and incomprehensible.

In conclusion, it is on the basis of fundamental
religious beliefs, central to our church and consis-
tently elaborated over more than 300 years, that the
Yearly Meeting is convinced that it acted properly
and with reasonable cause in refusing to acquiesce to
the Internal Revenue Service’s efforts to levy the
salaries of our employee, Priscilla Lippincott Adams.
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We stated this conviction expressly and clearly in a
letter addressed to the responsible IRS agent when
this levy was served on us.  The IRS has made no
effort to accommodate these beliefs. 

Exh. D11, ¶¶ 19-20.  As articulated in his Declaration, the

beliefs and teachings burdened by the IRS levy are these:

The Yearly Meeting considers it a sacred duty to
support the conscientious actions of its individual
members, especially in such historic witnesses as the
peace testimony.  The Yearly Meeting believes that to
withdraw such support, for any reason, would directly
violate one of its most fundamental religious princi-
ples: the sanctity of obedience to the guidance of
the Inner Light (or Divine Spirit) as revealed in the
individual conscience and confirmed by the discern-
ment of the faith community.

Exh. D11, ¶ 17.  A declaration from Priscilla Lippincott Adams,

the affected employee, affirms that the beliefs Thom Jeavons

ascribes to her are indeed hers, and are both Quaker and reli-

gious in nature.  Exh. D12.  As Secretary Jeavons comments:

Priscilla Lippincott Adams is a member in good
standing of the Religious Society of Friends.  We
believe, and do here testify, that she has acted in
accordance with the highest principles of our church
in this matter.  For the Yearly Meeting knowingly to
violate her conscience, or to act as an agent for
those who do, would contradict the most central
beliefs and teachings of our church.

Exh. D11, ¶ 21.  On the foundation of these material facts,

which are not in dispute, the Yearly Meeting builds its legal

claim to summary judgment.2

_____________________

2 Of course, the defendant does not suggest that it is entitled
to prevail merely because the facts it presents are uncontested.
The materiality and significance of these facts must be deter-
mined in light of the governing law.  Edwards v. Aguillard, 482
U.S. 578, 595-96 (1987).  Nor does PYM invite judicial inquiry
into whether its affected belief is indeed "central" to its
religion.  See Employment Division v. Smith, 494 U.S. 872, 887 &
n.4 (1990).
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B.  The Religious Freedom Restoration Act Makes the Levies
Unenforceable, Because with One Exception, Not Applicable
Here, the Government May Not Act so as to Substantially
Burden the Exercise of Religion.___________________________

In this civil action, the United States Department of

Justice, on behalf of the Internal Revenue Service, seeks to

invoke the Court’s authority to enforce the liability which

arises under IRC § 6332(c)(1) for failing or refusing to

surrender property under a levy served pursuant to IRC

§ 6331(a),(e).  See generally United States v. National Bank of

Commerce, 472 U.S. 713 (1985).  The property in question

consists of the wages of Priscilla Lippincott Adams, who was and

is both a member and employee of the Yearly Meeting.  Ms. Adams

is and was well known to the Yearly Meeting to be, on religious

grounds, a conscientious objector to compulsory participation in

the funding of military activities, warmaking and war prepara-

tion, who had refused for reasons fully consistent with Quaker

tradition and beliefs to pay these taxes voluntarily.  

As the Yearly Meeting carefully explained to the IRS in a

letter which is part of the stipulated exhibits, Stip. Exh. 4,

respect and support for the individual conscience is a deeply-

held religious principle of this church, and the Yearly Meeting

believes, on sincere and genuine religious grounds, that it

cannot comply with the levy.  Thus, IRC § 6332(a), as the IRS

sought to enforce it in this case, imposes a burden on the free

exercise of the defendant Yearly Meeting’s religion which
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requires analysis under the Religious Freedom Restoration Act

("RFRA"), 42 U.S.C. § 2000bb et seq.3 

The RFRA provides in pertinent part:

(a)  In general.  Government shall not
substantially burden a person’s exercise of
religion even if the burden results from a rule of
general applicability, except as provided in
subsection (b).

(b)  Exception.  Government may substantially
burden a person’s exercise of religion only if it
demonstrates that application of the burden to the
person --

(1) is in furtherance of a compelling
   governmental interest; and 

(2) is the least restrictive means of
   furthering that compelling governmental
   interest.

(c)  Judicial relief.  A person whose religious
exercise has been burdened in violation of this
section may assert that violation as a claim or
defense in a judicial proceeding and obtain appro-
priate relief against a government. ...  

42 U.S.C. § 2000bb-1.  

§ 2000bb-2. Definitions

As used in this Act--

  (1) the term "government" includes a branch,
department, agency, instrumentality, and official (or
other person acting under color of law) of the United
States, or of a covered entity;

   (2) the term "covered entity" means the District
of Columbia, the Commonwealth of Puerto Rico, and
each territory and possession of the United States;

   (3) the term "demonstrates" means meets the
burdens of going forward with the evidence and of
persuasion; and

   (4) the term "exercise of religion" means reli-
gious exercise, as defined in section 8 of the

_____________________

3 While the plaintiff’s summary judgment memorandum devotes many
pages to arguing that "The Defendant’s Refusal to Honor Levy is
Not Protected by the Free Exercise Clause of the First
Amendment," Gov’t Mem. 8-12, no such constitutional claim was
made in the Yearly Meeting’s Answer.  That part of the
plaintiff’s papers will therefore receive no further response.
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Religious Land Use and Institutionalized Persons Act
of 2000. 

42 U.S.C. § 2000bb-2.4  The incorporated provision of RLUIPA

provides, "(7) Religious exercise.  (A) In general.  The term

"religious exercise" includes any exercise of religion, whether

or not compelled by, or central to, a system of religious

belief."  42 U.S.C. § 2000cc-5(7).  

In National Bank of Commerce, the Supreme Court declared,

in reliance on lower "courts[’] uniform[] ... h[o]ld[ings],"

that "a bank served with an IRS notice of levy ‘has only two

defenses for a failure to comply with the demand.’"  472 U.S. at

721-22.  Although these "two defenses" did not include a pre-

Smith First Amendment Free Exercise defense, now incorporated

into and expanded by RFRA, such a defense is not barred by the

Supreme Court’s statement.  The Yearly Meeting is not a bank,

and banks don’t need to exercise the freedom of religion, as

churches do.  In any event, the Court appears to have been

referring to defenses under the Internal Revenue Code itself,

and not attempting to preclude defenses under other applicable

laws.  RFRA itself states that one of its principal purposes was

to "provide a ... defense to persons whose religious exercise is

substantially burdened by government."  42 U.S.C. § 2000bb-

(b)(2); accord, id. § 2000bb-1(c).  Moreover, RFRA goes on to

state:

_____________________

4 Quoted in this memorandum is the text of RFRA as amended in
1990 to comply with the Supreme Court’s decision in City of
Boerne v. Flores, 521 U.S. 507 (1997). 
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§ 2000bb-3. Applicability

   (a) In general.  This Act applies to all Federal
law, and the implementation of that law, whether
statutory or otherwise, and whether adopted before or
after the enactment of this Act [enacted Nov. 16,
1993].

* * * *

42 U.S.C. § 2000bb-2.  The government’s summary judgment papers

do not deny that RFRA applies to the conduct of the IRS, but

somehow nevertheless claim that RFRA entitles the Yearly Meeting

to no protection at all.  Gov’t Mem., at 11-14.  The plaintiff’s

claim does not stand up to scrutiny on the facts of this case.

The general rule under RFRA is a total prohibition on

governmental action which "burdens" an individual’s "exercise of

religion."  42 U.S.C. § 2000bb-1(a).  The Act then provides an

"exception" to that rule where the government can "demonstrate"

that the objectionable requirement is nevertheless the "least

restrictive means" of accomplishing a "compelling governmental

interest."  Id. § 2000bb-1(b).5  The term "demonstrates" is

defined to mean "meets the burden of going forward with the

evidence and of persuasion."  42 U.S.C. § 2000bb-2(3) (emphasis

added).  Congress thus intentionally legislated in RFRA against

what the plaintiff asks the Court to do in this case -- to

accept mere argument in lieu of proof of government claims of

_____________________

5 It is most interesting that the compelling state interest/
least restrictive means test adopted by Congress in RFRA in 1990
is just what President-elect Washington advocated precisely 200
years earlier, in his letter to Yearly Meeting:  "[I]t is my
wish and desire that the Laws may always be as extensively
accommodated to them, as a due regard to the Protection and
essential Interests of the Nation may Justify, and permit."
Exh. Lapsansky-Werner Declaration, Attachment B.
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inability to accommodate religious objections to generally

applicable legal obligations.  Nothing in the stipulated facts,

and nothing further submitted by the United States, shows that

the IRS could not adapt to the Meeting’s carefully crafted

policy, which is designed to avoid just such a confrontation as

is presented here.  Nor has the United States offered any

evidence that compelling the Meeting to submit to a levy -- much

less to pay a 50% penalty for its adherence to principle -- is

the means for accomplishing collection of income tax from Ms.

Adams which is "least restrictive" of the Meeting’s religious

exercise.   

Writing for the Ninth Circuit, Judge Noonan aptly summar-

ized some of RFRA’s key points:

The statute goes beyond the constitutional language
that forbids the ‘prohibiting’ of the free exercise
of religion and uses the broader verb ‘burden’:  a
government may burden religion only on the terms
set out ....  If there is a substantial burdening
of a person’s exercise of religion, the government
must meet two tests.  [1st] The government must
‘demonstrate’ that the application of the burden to
this particular person furthers ‘a compelling
governmental interest.’  [2d] The government must
’demonstrate’ that this application ‘is the least
restrictive means of furthering that compelling
governmental interest.’  [Finally, w]hat is meant
by ‘demonstrate’ is explicitly defined in terms of
the government’s burdens ‘of going forward with the
evidence and of persuasion.’ 

United States v. Bauer, 84 F.3d 1549, 1558 (9th Cir. 1996)

(emphasis added).6  The mere assertion of a compelling interest,

_____________________

6 Different parts of the Bauer opinion were authored by
different members of the panel.  In a portion of the opinion
authored by Judge Noonan, the Ninth Circuit reversed the federal
criminal convictions of Rastafarian defendants for simple
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without "hard evidence indicating that the current regulations

are narrowly tailored to advance the government’s interests ...

is insufficient to satisfy the government’s burden under RFRA."

O Centro Espirita Beneficiente Uniao do Vegetal v. Ashcroft, 342

F.3d 1170, 1184 (10th Cir. 2003).  "The RFRA does not allow

governments to defeat claims so easily.  A governmental body

that imposes a ‘substantial’ burden on a religious practice must

demonstrate, not just assert, that the rule at issue is the

least restrictive means of achieving a compelling governmental

interest."  O’Bryan v. Bureau of Prisons, 349 F.3d 399, 401 (7th

Cir. 2003) (Easterbrook, J.).  Accord, In re Grand Jury, 171

F.3d 826, 832-33 (3d Cir. 1999) (RFRA burden met by affidavit);

Small v. Lehman, 98 F.3d 762 (3d Cir. 1996) (governmental entity

covered by RFRA must substantiate claim that there are no less

restrictive means to further compelling governmental interest).7 

_____________________(cont’d)

possession of marijuana, called "ganga" and used as a sacrament
in their religion.  Judge Noonan’s comprehensive, scholarly
study of the central role of religious freedom in the American
constitutional system, The Lustre of Our Country:  The American
Experience of Religious Freedom, was published in 1998 by the
University of California Press.  The first words in Judge
Noonan’s book refer to the murderous persecution of Quakers for
adhering to their beliefs in early New England, and he writes
compellingly of those terrible days.  Id. at 51-54. 

7 That case involved Sunni Muslim prison inmates who had
asserted a right to separate services for members of their sect.
In the district court, prison officials simply asserted that
they were unable to accommodate the prisoners for "security"
reasons.  The Court rejected this defense:

Although the State may have a compelling interest in
operating an efficient and reasonably cost driven
penal institution, the Inmates dispute whether the
prison officials have taken the least restrictive
measures in furthering that interest.  Prison offi-
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Although RFRA generally requires the government to "demon-

strate," not merely assert, that any burden it places on reli-

gious free exercise "is the least restrictive means of

furthering a compelling governmental interest," the Court of

Appeals has held that when the burden on religion is the result

of the government’s attempt to collect taxes, its "uniform,

mandatory" application of the tax laws, regulations, and proce-

dures, meets the least restrictive means test without any

specific proof, apparently as a matter of law.  Adams v. Comm’r

of Int. Rev., 170 F.3d 173, 179 (3d Cir. 1999).  This narrow

exception, assuming it to be valid at all, does not apply in

this action.  This case does not involve the "uniform" and

"mandatory" application of any tax collection law.  Not only is

any deficiency in Ms. Adams’ tax account the result of the

failure of the IRS itself to follow federal tax law, but the

IRS’s decision to collect any deficiency through a wage levy was

a discretionary decision to attempt collection through a means

that infringed on a third party’s free exercise of religion,

rather than to employ one of a number of other collection tools

at its disposal that would not.  Under these circumstances,

whether the burden imposed is the "least restrictive means"

_____________________(cont’d)

cials may not take shelter in the mere words of
‘security’ and ‘lack of funds’; they must substan-
tiate the permissibility of their conduct under the
statute.

98 F.3d at 768.  While the Supreme Court’s decision in City of
Boerne effectively overruled Small v. Lehman, because it
involved a state prison, the Third Circuit’s RFRA analysis (as
well as the analysis of other courts) remains pertinent to cases
such as this one which involve a federal governmental entity.
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poses more than a "rhetorical question."  Id.  The record shows

that the United States has failed to meet its burden under RFRA

in this case; it therefore cannot prevail on its summary

judgment motion.

Instead, because the Yearly Meeting’s refusal to submit to

the IRS levy was privileged under RFRA, summary judgment must be

entered for the defendant.

1.  Enforcement of the tax levy statute burdens 
the Yearly Meeting’s exercise of religion.

The defendant’s Rule 56(e) affidavits establish beyond

question that the Yearly Meeting’s scruple against complying

with these levies is religious in nature.  See Sutton v.

Rasheed, 323 F.3d 236, 251-52 (3d Cir. 2003); Africa v. Common-

wealth, 662 F.2d 1025 (3d Cir. 1981) (claimant for First Amend-

ment protection must prove that belief at issue is exercise of

"religion").8  It is also clear from this same evidence that the

_____________________

8 There seems to be no doubt that a church, as such, may claim
the protection of RFRA.  Since the statute applies to "a
person," without defining "person," the Dictionary Act applies,
stating:  "In determining the meaning of any Act of Congress,
unless the context indicates otherwise -- ... the wor[d]
‘person’ ... include[s] corporations, companies, associations,
firms, partnerships, societies, and joint stock companies, as
well as individuals."  1 U.S.C. § 1 (emphasis added).  The
"context" of RFRA certainly does not "indicate" otherwise than
that organized groups of co-religionists need its protection as
much as individuals of faith.  See generally Rowland v. Cali-
fornia Men’s Colony ... Advisory Council, 506 U.S. 194, 199-201
(1993) (discussing application of Dictionary Act).  The rule
under the Free Exercise Clause is apparently the same.  As the
standard authority puts it, "Freedom of conscience is the basis
of the free exercise clause, and government may not penalize ...
an individual or a group of individuals because of their reli-
gious views ...."  The Constitution of the United States of
America: Analysis and Interpretation, S.Doc. No. 103-6, 103d
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conflict between the Yearly Meeting’s religious principle and

the demands of the levy statute, as applied, is direct and

inexorable.  

Thus, the defendant must prevail unless the government

establishes that a compelling state interest is at stake, and

"demonstrates" that the extent of infringement of religious

exercise is the least that can result from the government’s

action and still fulfill that interest.  Because the United

States has made no attempt to "demonstrate" that it can meet

this burden, the defendant Yearly Meeting is entitled to summary

judgment.

2.  Although collection of taxes is a compelling
governmental interest, the record fails to demonstrate 
that burdening PYM’s beliefs is the least restrictive means
of furthering that interest.

Where, as here, there is a direct conflict between a reli-

gious scruple and the command of law, the government’s interest

cannot prevail under RFRA unless it is shown to be compelling.

In re Grand Jury, 171 F.3d at 830-32.  The Yearly Meeting

readily agrees that collection of taxes is a compelling

governmental interest, as a matter of law.  Adams v. Comm’r of

Int. Rev., 170 F.3d 173, 175 (3d Cir. 1999). 

The government would has at its disposal several methods of

collecting delinquent taxes from taxpayers, only one of which is

_____________________(cont’d)

Cong., 1st Sess., at 1005 (Cong. Research Srvc. 1996) (emphasis
added).  See generally Church of Lukumi Babalu Aye v. City of
Hialeah, 508 U.S. 520 (1993); Bethel Baptist Church v. United
States, 822 F.2d 1334 (3d Cir. 1987) (applying free exercise
analysis to claims of church as such). 
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the wage levy.  Among these are levy on the taxpayer’s own bank

account and levy on other property owned by the taxpayer, or

owing to her from others.9  The United States has submitted no

affidavit from its Revenue Officer (the IRS collection agent),

for example, explaining the extent of the efforts, if any, which

have been made to collect the taxes the IRS claims are due from

Ms. Adams without forcing a religious conflict with her church.

Most disturbing in this case is the simple fact that the

Yearly Meeting’s own religiously-mandated policy of limited

noncompliance, as established in 1988 (Stip. ¶ 21 & Stip.Exh. 7)

and adhered to since, itself creates a framework for accommoda-

tion that provides the government with a less restrictive means

of accomplishing its legitimate objective.  The United States

government could have avoided this entire conflict by requiring

PYM, any time after 1984 when Ms. Adams began to claim a suspi-

cious nine allowances on her Form W-4, to withhold taxes at a

higher rate -- the rate for a married taxpayer filing sepa-

rately.  See 26 C.F.R. § 31.3402(f)(2)-1(g)(4),(5).  Yet it did

_____________________

9 Moreover, even if no property can be found that is "in her
name," that is no proof that the taxpayer possesses no "property
[or] rights to property."  IRC § 6321 (extent of IRS lien).  The
IRS has power to trace whether there were fraudulent transfers,
for example, and then to avoid them in order to collect.  See
IRC § 6901(a)(1)(A)(i).  Jointly owned assets of husband and
wife may be vulnerable to collection.  See United States v.
Craft, 535 U.S. 274 (2002).  Employment of such other methods
would not burden the Yearly Meeting’s exercise of religion, and
the government points to nothing in the summary judgment record
that "demonstrates" that these other methods would not be
adequate in this case.  Whether any particular collection
efforts directed against Ms. Adams would violate her rights
under either RFRA or the First Amendment cannot be decided in
this case.  But see Adams v. Comm’r, supra.
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not.  Yearly Meeting was reporting Ms. Adams as an employee on a

Form W-2; thus, her status as a non-filer must have been

apparent to the IRS then.  Even in April 1989 when the IRS

finally got around to directing the Yearly Meeting to disregard

Ms. Adams’ W-4 form, it merely told the Meeting to withhold "as

if the employee is married and claiming 1 withholding allowances

...."  Stip. Exh. 9 (sic).  The Meeting complied with this

directive by initiating withholding at the ordinary rate for a

married person, as it has continued to do.  

The United States has stipulated in this case that PYM’s

reaction was in compliance with the IRS demand and "as

instructed."  Stip. ¶27.  Had the IRS directed sufficient with-

holding in 1986 and after, and then had levied PYM’s bank to

collect the tax withheld but (pursuant to PYM policy) not paid

over, the present controversy would never have arisen.  Had the

government specifically required PYM to withhold at the rate for

married taxpayers filing separately, PYM as stated in its policy

would have withheld at that rate.  Stip. Exh. 7 (PYM 1988-89

Yearbook, at 175 (¶2)).

It was not necessarily even the Free Exercise Clause or

RFRA (not then yet enacted) which required the IRS to act with

more diligence between 1984 and 1989 to avoid the present

conflict.  Under the Internal Revenue Code itself, the IRS

should have specified the higher, filing-separately rate,

because that is the rate that is required under the law, unless

the taxpayer makes the election to file jointly, by filing a

joint return.  IRC § 6013.  As the IRS then clearly knew, Ms.
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Adams was not filing tax returns at that time.  Stip. ¶30.  A

married person is only permitted to claim the benefit of the

joint rate if she so elects, by in fact filing a properly signed

joint return, something Ms. Adams did not do and has never done.

Nevertheless, the IRS has never required PYM to withhold at the

higher rate.  Were PYM to refuse such a request, it would be in

default of its first-party obligation to remit employment taxes,

IRC § 3403, and the IRS could levy PYM’s bank without prior

judicial approval, pursuant to IRC § 6331(a).  While no doubt

frustrating to many in the Yearly Meeting, none of this would

violate PYM’s religious free exercise, as set forth in its

policy statement.  See Stip. Exh. 7.

Thus, not only was there a less restrictive means by which

the government could have collected the taxes at issue in this

case, there was a less restrictive means by which the government

was required to collect the tax under the Internal Revenue Code

itself.  The current confrontation results largely if not

entirely from IRS’s negligence and lawlessness.  The United

States cannot possibly meet the high standard imposed by RFRA on

these facts.10  Because the government has thus failed to

satisfy its burden under RFRA, summary judgment must be entered

in favor of PYM.

_____________________

10 The government should not be heard to argue now that it is
too late to undo the IRS actions of 1984-1989, when it failed to
use the least restrictive means in dealing with PYM, which
happened to be precisely those means required by law.  The
United States cannot be allowed to burden the free exercise of
religion today on the excuse that its current actions, viewed in
isolation from its own prior malfeasance, may constitute a
neutral application of the tax laws. 
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The discussion of IRS’s malfeasance between 1984 and 1989

is not "a ‘smokescreen.’"  Gov’t Mem. 14.  The Yearly Meeting

does not disagree that the monies presently accumulating in its

escrow account do not represent the taxes for which the levy was

imposed, which is the point the United States now emphasizes.

As the plaintiff’s memorandum states, under IRS policy Ms. Adams

has been given credit toward her tax obligation for the amounts

withheld from her salary, even though the IRS knows they have

not been paid over.  "Once net wages are paid to the employee,

the taxes withheld are credited to the employee regardless of

whether they are paid by the employer, so that the IRS has

recourse only against the employer for their payment."  Slodov

v. United States, 436 U.S. 238, 243 (1978).11  ("This at the

least is the administrative practice."  Id. 243 n.4.)  The

point, however, is that if the IRS had directed the Yearly

Meeting to withhold the proper and sufficient amount from Ms.

Adams’ pay in the first place, all the unpaid taxes would have

been in that account, and then would, or readily could, have

been collected. 

The Supreme Court in Slodov described the tools available

to the IRS to collect from an employer who fails to turn over

withheld wages:

An employer who fails to pay taxes withheld from its
employees’ wages is, of course, liable for the taxes
which should have been paid, §§ 3102(b) and 3403. ...
Thus there is made applicable to employment taxes
withheld but not paid the full range of collection
methods available for the collection of taxes gener-

_____________________

11 The plaintiff cites Quattrone Accountants, Inc. v. IRS, 895
F.2d 921 (3d Cir. 1990), for this proposition.  Gov’t Mem. 15.
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ally.  After assessment, notice, and demand, the IRS
may, therefore, create a lien upon the property of
the employer, § 6321, and levy, distrain, and sell
the employer’s property in satisfaction.  §§ 6331 to
6344 (1970 ed. and Supp. V).

Third, penalties may be assessed against the delin-
quent employer.  Section 6656 of the Code imposes a
penalty of 5% of the underpayment of any tax required
to be deposited ....

Finally, as in this case, the officers or employees
of the employer responsible for effectuating the
collection and payment of trust-fund taxes who
willfully fail to do so are made personally liable to
a "penalty" equal to the amount of the delinquent
taxes.  [IRC §] 6672 ....

Id. at 343-45 (footnote omitted).  The Yearly Meeting policy was

created with full knowledge of these IRS powers of collection.

Yet not only has the IRS not required the proper sums to be

placed in the special account, the IRS has not levied what is

there since 1998.  Notwithstanding the plaintiff’s vague

excuses, Gov’t Mem. 15 n.4, PYM is not aware of anything in IRC

§§ 6331 and 7433 as amended that would prevent any of these

powers from being exercised today, or to have been exercised at

any time since 1986.  And had IRS ensured that taxes were being

withheld at the proper rate, there would have been no excess

amount due from Ms. Adams beyond the sums set aside in the

Yearly Meeting’s special account.  There would then have been no

reason to levy her wages, and thus no cause for this case. 

The holding in Adams, 170 F.3d at 179-80, is not disposi-

tive in this case.  The government argues that because Adams

held that the taxpayer in this case has no right under RFRA to

refuse to pay taxes, it follows that her employer (PYM) cannot

use the taxpayer’s refusal as a "legal shield ... for its
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failure to honor the IRS levy in this case."  The plaintiff puts

it this way:

Simply stated, if the employee has no post-RFRA right
to avoid the payment of a tax, how can the employer
have a statutory or constitutional right to refuse to
honor a levy for those same taxes when the employer’s
claim is only derivative of the employee’s?

Gov’t Mem. at 13.  The plaintiff’s rhetorical question is built

on a faulty assumption; accordingly, the logic of its entire

RFRA analysis is flawed.12

The Yearly Meeting’s claim is not at all derivative of Ms.

Adams’ unsuccessful claim.  PYM has not argued that it need not

honor the levy because Ms. Adams owes no tax.  To the contrary,

the Yearly Meeting’s defense assumes that she does.  The Yearly

Meeting’s claim is entirely separate.  It is that RFRA requires

the IRS to make use of all the legal authority it already has to

attempt collection of the tax from Ms. Adams in a way that does

not infringe PYM’s free exercise.  The principle established in

Adams is that the government need not create a statutory or

administrative means of tax collection which is less restrictive

of a taxpayer’s exercise of religion than that which Congress

has provided, even if it could.  (It also need not exercise its

discretion not to impose a penalty in a way that treats one

taxpayer differently from another, according to the Adams

decision.  That issue is discussed under Point C below, with

regard to the 50% penalty.)  This case presents a different

_____________________

12 As PYM has raised no constitutional defense to the levy in
its answer, the government’s rhetorical question is a red
herring as to its mention of "constitutional right."  See note
3, p. 12 ante.

-26-



question -- one that was not decided by Adams, to wit:  whether

RFRA compels the government to attempt collection using the

least-restrictive means already at its disposal, and required by

the tax law itself, before employing a means which burdens the

free exercise of religion of a third party to the underlying tax

dispute.  

As discussed by the Third Circuit in Adams, much of the

case law predating the Supreme Court’s decision in Employment

Division v. Smith, 494 U.S. 872 (1990), is instructive precedent

under RFRA.  171 F.3d at 177-79.  That case law applies the

balancing test articulated in Sherbert v. Verner, 374 U.S. 398

(1963).  Of those cases, the most similar to the instant

controversy is American Friends Service Committee v. United

States, 368 F.Supp. 1176 (E.D.Pa. 1973), rev’d on procedural

grds., 419 U.S. 7 (1974) (per curiam) ("AFSC").  In that case,

Judge Newcomer, on the basis of detailed findings of fact,

concluded that the tax system could function if Quaker employers

such as AFSC, a Friends service organization, were exempted from

the obligation of withholding current tax from the wages of

objecting Quaker employees.  The district court held that the

requirement that the employer deduct taxes from the employees’

wages prevented them from acting upon and bearing witness to

their religious beliefs, which the court found to be a religious

obligation of Quakerism, by refusing voluntarily to pay taxes

for military purposes.  The district court therefore enjoined

the government from requiring withholding of the individual
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plaintiffs’ income taxes by AFSC,13 holding that the small addi-

tional expense which the IRS would bear in collecting plain-

tiffs’ tax by levy rather than by withholding was not suffici-

ently compelling to justify the withholding method’s violation

of their free exercise of religion.14  368 F.Supp. at 1183-84. 

In reaching this constitutional result, Judge Newcomer

emphasized the Quakers’ willingness to accommodate the govern-

ment’s interest in tax collection to their religious convic-

tions.  The AFSC court found that the government had "failed to

establish that its interest in the use of the withholding method

of collecting taxes is so great and compelling that it outweighs

the religious interests which the plaintiffs seek to protect

...."  368 F.Supp. at 1184.  The particular holding of the AFSC

case is arguably inconsistent with the reasoning of Adams v.

Comm’r, insofar as Judge Newcomer required the IRS to excuse the

_____________________

13 In a per curiam opinion that did not reach the constitutional
issues, the Supreme Court reversed on the basis of the tax anti-
injunction act, 26 U.S.C. § 7421.  See 419 U.S. 7 (1974).

14 That AFSC apparently saw no violation at that time of Quaker
religious obligation in then itself submitting to such levies,
see 368 F.Supp. at 1179 (Finding 14), has no bearing in this
case, nor does the fact that the religious consciences of the
AFSC employees involved in that case, unlike that of Priscilla
Adams, were apparently willing to submit to involuntary
collection (by levy) so long as they had an opportunity to "bear
witness" by first refusing voluntary payment, an opportunity
that was denied if their taxes were withheld at the source.  See
Thomas v. Review Board, 450 U.S. 707, 715-16 (1981) (fact that
some Jehovah’s Witnesses will work on military production does
not diminish religious nature of petitioner’s own refusal); cf.
Frazee v. Illinois Dept. of Employment Security, 489 U.S. 829
(1989) (individual’s religious belief need not be church
doctrine); Sasnett v. Sullivan, 91 F.3d 1018, 1022 (7th Cir.
1996) (Posner, Ch.J.) (religious practice need not be mandated
for all adherents of religion for individual’s exercise to be
"substantially burdened").
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AFSC, as an employer, from participation in the statutorily-

mandated withholding system.  See also Lee v. United States, 455

U.S. 252, 260 (1982) (Amish objectors could not be exempted on

First Amendment grounds from participation in Social Security

tax system).15  But it is highly pertinent in its demonstration

that where a "less restrictive means" to pursue its goals was

available to the government, the government’s interest in its

selected method of tax collection from a third party, as between

two methods authorized by existing law, is not necessarily as

compelling as its interest in avoiding a myriad of individual-

ized exceptions to a uniform system of taxation.  Here, proper

pursuit of the required withholding method would have accom-

modated the Yearly Meeting’s objection. 

There are, of course, differences between AFSC and the

instant case, but they should not be exaggerated.  For while it

is true that the AFSC plaintiffs objected to the effect of tax

withholding on their ability to bear witness, and not to the

withholding or paying of taxes per se, whereas the defendant’s

employee in this case objects to paying taxes that support

military purposes, the cases are united by their amenability to

resolution by resort to less restrictive means of accomplishing

the ends of the government.  Just as the AFSC court found that

_____________________

15 The Supreme Court’s conclusion in United States v. Lee that
"the tax system could not function if denominations were allowed
to challenge the tax system because tax payments were spent in a
manner that violates the religious belief," 455 U.S. at 260,
later proved false in fact.  In the 1988 Tax Bill, Congress
enacted the precise additional exemption that the Lee Court had
held impossible.  Pub.L. 100-647, § 8007 (Oct. 22, 1988), adding
new 26 U.S.C. § 3127.
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the Quakers had offered a "less restrictive means" that could

accommodate them there, this Court may consider that the IRS,

having allowed Ms. Adams’ deficiency to develop by failing to

apply its own laws and regulations efficiently, now seeks to

enlist the Court in carrying out an alternative collection

method which violates the Yearly Meeting’s religious beliefs. 

Under these circumstances, it would not be consistent with

the Religious Freedom Restoration Act to compel compliance with

the levy.

C.  In Any Event, the Amount at Stake Is No More than the
Unpaid Amount of the Levy._______________________________

The levy underlying this case, served on April 11, 2001,

which Yearly Meeting refused, was for $42,397.69.  Stip. ¶12.a.

The government now makes a completely unsubstantiated claim for

$49,188.37, asserting that this represents "accruals of

interest."  For lack of any record support, affidavit, or other

explanation of the interest calculation, and for lack of any

legal citation of authority for the Court to add interest to the

amount sued for, PYM opposes any increase in the principal sum.

D.  The 50% Penalty Does Not Apply, Because the Yearly
Meeting Had "Reasonable Cause" to Refuse Voluntarily
Submission to the Levy._______________________________

In addition to enforcement of the total amount of the levy,

plus accumulated interest, this lawsuit seeks to have the Court

impose an additional 50% penalty under IRC § 6332(c)(2) on the

basis that the Yearly Meeting refused to honor the levy "without

reasonable cause."  Such penalties would be imposed directly
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against the Yearly Meeting and would not be credited toward

payment of the individual’s underlying tax assessments.  For at

least four reasons, the claims for penalties are improper and

should be rejected, even if the Court rules in the government’s

favor with respect to the wage levy.

First, the religious basis for the Yearly Meeting’s actions

in response to the levies underlying these lawsuits was set

forth in the letter which is Stip. Exh. 4, and in the attached

affidavit of Thomas Jeavons.  Thus, for the statutory reason set

forth under Point B above, the Yearly Meeting was not "a person

required to surrender property" within the meaning of IRC

§ 6332(c)(2), and is not subject to the penalty.  

Moreover, as discussed under Point B above, the Yearly

Meeting has raised a novel and unsettled claim under the

Religious Freedom Restoration Act, with willingness to see it

tested in court.  This, in and of itself, is "reasonable cause"

within the meaning of § 6332(c)(2).  United States v. Philadel-

phia Yearly Meeting, 753 F.Supp. 1300, 1305 (E.D.Pa. 1990).16

"The penalty described in this subparagraph is not applicable in

cases where bona fide dispute exists ... concerning the legal

effectiveness of the levy."  26 C.F.R. § 301.6332-1(b)(2).17

_____________________

16 "It is intended that a bona fide dispute ... over the legal
effectiveness of the levy itself is to constitute reasonable
cause ...."  S.Rep. No. 1708, 89th Cong., 2d Sess., reprinted in
1966 U.S.C.C.&A.N. 3722, 3740. 

17 The defendant does not encourage the Court to rule solely on
this easier ground if it upholds the principal amount of the
levies, however.  Under the IRS view, as expressed in the
regulation, "if a court in a later enforcement suit sustains the
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Notably, the government does not contend the issue raised in

defense of this lawsuit was adversely decided by the prior liti-

gation by the government against it in 1990.  Rather, it claims

that Adams v. CIR decided the issues.  Gov’t Mem. 12-14.  In

Adams, the Third Circuit held that neither the IRS nor Congress

need develop a new statute, regulation, or procedure to accom-

modate a religious tax resister, simply because such a law or

procedure could be developed without harming any compelling

governmental interest.  But as discussed above (pp. 25-26), this

case presents a different question from that which decided by

Adams:  whether RFRA compels the government to attempt collec-

tion using the least-restrictive means already at its disposal,

and required by the tax law itself, before employing a means

which burdens the free exercise of religion by a third party

which is a church.  Or, alternatively, does the government have

to demonstrate that the alternative methods would not have been

effective?  

The question in Adams was whether the taxpayer could be

compelled to pay taxes that violated her religious belief, when

it was possible to accommodate those beliefs through legislation

or regulatory change.  Although it cannot now be contended that

Priscilla Adams may not be compelled to pay the tax, there

remains the question of whether that tax may be collected in a

_____________________(cont’d)

levy, then reasonable cause would usually not exist to refuse to
honor a later levy made under similar circumstances."  Id.  The
Yearly Meeting should not have to litigate repeatedly to obtain
a ruling on the lawfulness of adhering to its religiously-
compelled position.
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way that violates PYM’s religious free exercise -- at least when

the government has made no attempt to demonstrate that it has no

less restrictive means of collection at its disposal.  That

issue has not been tested in court -- therefore its assertion is

a defense to the 50% penalty.

Third, the term "reasonable cause," as used in subsection

6332(c)(2) is inherently subjective and dependent upon all the

facts of the case.  Coupled with the unusual circumstance that

Congress made this penalty subject to imposition only by a court

in the context of a lawsuit, and not administratively by the

IRS, this wording suggests that imposition of the penalty rests

in the sound discretion of the court.  See U.S. v. PYM, 753

F.Supp. at 1306 n.3.  Other cases seem to agree.  E.g., United

States v. Marine Midland Bank, N.A., 675 F.Supp. 775, 781

(W.D.N.Y. 1987) (Curtin, Ch.J.); United States v. Capital

Savings Ass’n, 576 F.Supp. 790 (N.D.Ind. 1983); United States v.

Cuti, 395 F.Supp. 1064 (E.D.N.Y. 1975).  This analysis also

comports with the Supreme Court’s mandate that tax penalty

provisions be strictly construed against the government.  See

Ivan Allen Co. v. United States, 422 U.S. 617, 627 (1975);

Commissioner v. Acker, 361 U.S. 87, 91 (1959).

Thus, even if (notwithstanding the matters set forth in

section B above) the Yearly Meeting were "a person required to

surrender property" under the statute, the obedience of a church

to its fundamental principles is, by its nature, a "reasonable

cause" for its failure or refusal to honor an IRS levy under IRC

§ 6332(c)(2).  "One might plausibly argue that ... a decision
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sincerely motivated by a religious belief is more reasonable

than an otherwise inexplicable action."  Munn v. Algee, 924 F.2d

568, 572 & n.5 (5th Cir. 1991).  Indeed, all the evidence shows

that the Yearly Meeting’s conduct in this matter has been

absolutely reasonable at all times.  Such conduct, of course, is

characteristic:

  When [any Quaker religious principle] comes into
conflict with a governmental requirement, the first
step usually taken is to petition the government to
change its position. ... If such a compromise cannot
be worked out then the individual [or Meeting] must
re-examine his [or her] conscience [or its stand] to
determine if it is possible to live with the govern-
ment’s requirement or if not, then to disobey the
[apparent requirement of the] law so as not to
violate conscience.

AFSC v. United States, 368 F.Supp. at 1183.  Because the Yearly

Meeting has always acted forthrightly in accordance with its

principles, the "bad faith" which should be required for the

imposition of so extreme a penalty is completely lacking.  See

United States v. Brooks, 82-1 U.S.T.C. ¶9321 (S.D.Ala. 1982).

Third, application of the penalty on these facts would

itself violate RFRA.  The government does not attempt to demon-

strate -- as it never could -- that imposition of a large finan-

cial penalty on a church for insisting upon acting in accord

with its fundamental principles is the least restrictive menas

to accomplish any governmental purpose.  The penalty cannot

succeed in coercing PYM into future compliance, nor should the

Court presume that learning of the imposition of a penalty on

the Yearly Meeting would deter any similarly situated (that is,

sincerely religious) employer from taking like action.
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Fourth, even if the Yearly Meeting were wrong in its

analysis (in Part B above) of how RFRA applies to enforcement of

the principal levy amounts, the Free Exercise Clause of the

First Amendment would itself bar enforcement of the 50%

penalties.  In the AFSC opinion, Judge Newcomer wrote: 

The additional cost of collection [by lawsuit] in
certain instances is the only specific additional
burden placed on the government. ... The additional
cost of collection is a small price to pay when
compared with the possible frustration of the reli-
gious practice of [obedience] to [and support for]
conscience ....  The Sherbert test set forth above
and applied to this case requires a showing by the
government that a decision protecting the religious
activity in question would be likely to result in
placing a substantial burden on the ability of the
Internal Revenue Service to collect the tax revenues
to which it is entitled.

AFSC, 368 F.Supp. at 1184.  No such showing has been or could be

made with respect to the 50% penalties sought here. 

If secular reasons, such as business pressures, can qualify

in the discretion of the Court, then so, as a matter of equal

treatment, must religious objection.  Good News Club v. Milford

Central School, 533 U.S. 98 (2001).  In Sherbert v. Verner, a

Seventh Day Adventist was denied unemployment insurance benefits

because she refused to work on Saturdays, her sabbath.  The

South Carolina law under which she was denied benefits provided

that:

to be eligible for benefits, a claimant must be "able
to work and ... is available for work"; and, further,
that a claimant is ineligible for benefits "[i]f ...
he has failed, without good cause ... to accept
available suitable work when offered him by the
employment office or the employer ...." 

374 U.S. at 400-01.  The Supreme Court reversed the denial of

benefits on the basis that the state’s rejection of her claim
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was not the "least restrictive means" of achieving a "compelling

governmental interest."  In Smith, the Court determined that it

would no longer adhere to that formulation as a general state-

ment of Free Exercise principle.  The Court affirmed, however, a

different rationale for the judgment in Sherbert and the cases

which follow it18:

[O]ur decisions in the unemployment cases stand for
the proposition that where the State has in place a
system of individual exemptions, it may not refuse to
extend that system to cases of "religious hardship"
without compelling reason.  

Employment Division v. Smith, 494 U.S. at 884, quoting Bowen v.

Roy, 476 U.S. 693, 708 (1986) (plurality op.).  The Third

Circuit has held that when tax penalty regulations are "uniform

and facially neutral," Adams, 170 F.3d at 181 n.10, they do not

allow the sort of "individual exemption" discussed in Smith.

The penalty under § 6332(d)(2) invoked here is essentially stan-

dardless; therefore, free exercise must be treated as a "reason-

able cause" to the same extent as other honest reasons.

Because Congress has mandated the same sort of "system of

individual exemptions" from certain tax penalties, the rationale

of Bowen v. Roy likewise applies to this case.  The Free

Exercise Clause therefore prohibits the respondent’s agency from

"refus[ing] to extend" its individualized system of waivers of

penalties for late filing and failure to estimate to cases

involving "religious hardship," such as this one.

_____________________

18 See Frazee v. Illinois Dept. of Employment Security, 489 U.S.
829 (1989); Hobbie v. Unemployment Appeals Comm’n, 480 U.S. 136
(1987); Thomas v. Review Board, 450 U.S. 707 (1981). 
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The civil penalty provision involved in this case is

"generally applicable, [and] religion-neutral," Smith, 494 U.S.

at 886, but it creates a "system of individual exemptions."

Roy, 476 U.S. at 708.  Under the rationale of the Roy plurality,

as endorsed by the opinion of the Court in Smith, the Court may

"not refuse to extend that system to cases of ‘religious

hardship’ without compelling reason."  Roy, id.; see also Church

of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520,

543 (1993).  In this case, the plaintiff has failed to suggest

any such reason.  

Finally, neither the government nor any Court may label a

church’s action in obedience to its theological principles as

lacking in "reasonable cause," IRC § 6332(c)(2), without

violating both the Free Exercise and the Establishment Clauses

of the First Amendment to the United States Constitution.  It is

either inherently reasonable for the Yearly Meeting to act in

accordance with its theological beliefs, or else beyond the ken

of any court to say whether it is or not.  See United States v.

Ballard, 322 U.S. 78, 86-87 (1944); Munn v. Algee, 924 F.2d 568,

572 & n.5 (5th Cir. 1991) (Ballard "bars adjudication of a reli-

gion’s reasonableness"); Callahan v. Woods, 658 F.2d 679, 685

(9th Cir. 1981) (Adams, J., sitting by designation:  "courts may

not inquire into the truth, validity or reasonableness of a

claimant’s religious beliefs").  Having made "reasonable cause"

the basis for imposition of this penalty, Congress has made that
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provision constitutionally unenforceable against an entity such

as the Yearly Meeting in this kind of situation.

No penalty should be imposed in this case.

CONCLUSION

For all the foregoing reasons, and any others which may

appear upon hearing of these motions, the defendant’s motion for

summary judgment should be granted, the plaintiff’s motion

should be denied.  Judgment should then be entered for the

defendant and against the plaintiff on all claims.

Respectfully submitted,
 

Dated:  January 27, 2004 s/Peter Goldberger
        By: PETER GOLDBERGER
    PA Att’y No. 22364

50 Rittenhouse Place
Ardmore, PA  19003
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